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of such an offence. It might be observed that although it be
directed that the Qadi shall examine the witnesses with respect to
the time of the perpetration of the fact, yet it is not requisite to put
a similar question to a person who confesses, because that delay
which would impeach die credibility of a witness does not, in any
respect, impugn the credibility of a person who makes a voluntary
confession: Some, however, have said that if the Qadi interrogates
such a person with respect to the time of the fact it is lawful since it
is possible that it may have been committed during infancy.
(3)    A person may retract from his confession :
If a person confessing should deny the fact and retract from
liis confession, either before or during the infliction of punishment,
his retraction must be credited and he must forthwith be released.
Shafaii and Ibn Laila have said that retraction after confession is
not to be credited, and that the punishment must be inflicted since
it has already been incurred by the confession.65 They hold that it
cannot be done away in consequence of denial as in a case, where
fornication is established against a person upon the testimony of
witnesses or as in a case of retaliation or of punishment for slander;
that is to say, when retaliation or punishment for slander are once
established upon the confession of the offender, they do not drop
in consequence of his subsequent denial of the fact; and so in this
case likewise punishment cannot be withheld. The argument of the
Jurists is that denial after confession is an intimation, which (like the
confession) may be either false or true; and there is no person to
disprove such denial; and hence, from the inconsistency between
the confession and the denial, a doubt arises concerning the
confession; and punishment drops in consequence of any doubt:
contrary to intimations which involve the rights of individuals, (such
as retaliation and punishment for slander) as the claimant of the right,
in those cases, is the disprover of the person who has confessed,
when he afterwards denies, which is not the case in any matter,
involving merely a right of the law.
65.    Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p.7.